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 1.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION TO/FOR TERM. SANCT. AGAINST GOSAIN, TANAIGA, 
AND HAPPY VA FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The parties are to appear, prepared to address, among other things, 
 

1) What is the importance of the destruction of the wood that had the two saw cuts?  To 
what extent, if any, do the photos, videos, and other observations compensate for the 
absence of the actual piece of wood?   

2) What is the importance of the 2012 e-mail exchange regarding the disposal of the debris 
from the Roman tub? 

3) Mr. Gosain says “Mr. McIntosh and I did discuss the repair protocol in a phone call on 
May 19, 2015.”  To what extent is that relevant to this motion? To what extent is it 
relevant to the contempt hearing that is set for next month? 

4) Mr. Gosain said, on January 7, 2016 that he was “unwell,” but he is reported to have 
assisted, physically, with the installation of the tub on January 5-7, 2016.  Are both true?  
If so, how does he reconcile the two facts?  If Mr. Gosain was in a hospital, has he 
produced records evidencing that? 

5) Why did plaintiff conceal from defense counsel and the Court the real reason for seeking 
a continuance of Mr. Gosain’s court-ordered deposition?  Why shouldn’t an order to 
show cause issue for that? 

6) Why are terminating sanctions necessary?  Why can’t lesser sanctions cure any problem 
here? 
 
  

  

  
 2.  TIME:  8:30   CASE#: MSC14-00081 
CASE NAME: EASLEY VS. LAUREL 198 
HEARING ON MOTION TO/FOR TO BE RELIEVED AS COUNSEL FILED BY 
NORTH POINT ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
The motion is unopposed and complies with Rule of Court 3.1362.  Accordingly, it is granted. 
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 3.  TIME:  8:30   CASE#: MSC14-00141 
CASE NAME: ARTHUR K BACA VS. BANK OF WEST 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED COMPLAINT 
FILED BY FIDELITY NATIONAL TITLE COMPANY, CHICAGO TITLE COMPANY 
* TENTATIVE RULING: * 
 
 The motion appears to be unopposed.  It is granted. 

  

 4.  TIME:  8:30   CASE#: MSC14-00598 
CASE NAME: PANG VS. MERITAGE HOMES OF CAL 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY SACRAMENTO A-1 DOOR 
* TENTATIVE RULING: * 
 
 The motion appears to be unopposed.  It is granted. 

  

 5.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY NICHOLAS LACKEY 
* TENTATIVE RULING: * 
 
 The parties are to appear.  The Court has the following preliminary concerns.  
 

1. Given the potential exposure, the settlement amount seems slight.  The moving papers 
suggest that defendant’s financial condition is an issue.  The parties must bring to the 
hearing the financial data on which they relied in discounting the claim so heavily based 
on defendant’s financial condition. 

2. The motion does not include the legal and factual basis for each claim.  Kullar v. Foot 
Locker Retail, Inc. (2008) 168 Cal.App.4th 116; Munoz v. BCI Coca-Cola Bottling Co. of 
Los Angeles (2010) 186 Cal.App.4th 399. 

3. The motion does not include a reasonable estimate of the nature and amount of 
recovery that each class member could have obtained if plaintiff prevailed. 

4. The motion includes only enough data to calculate an average payment to putative class 
members; not the range of payments. 

5. There is nothing to justify the very large “incentive” payment to the named class 
member.  At a minimum, a declaration from Mr. Lackey, itemizing the hours spent on this 
will be required. 

6. Why is the definition of “released parties” so broad?  It is impossible to tell who is a 
“released party;” e.g. who is a “past or…future shareholder;” who is a “representative” or 
an “insurer…acting in concert with” defendant? 
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7. What is the estimated amount of employer-side payroll taxes that will be taken from the 
“Common Fund”?    

8. If defendant’s financial condition is such as to require two payments, why should 
attorney fees and plaintiff’s enhancement award be paid from the first payment?  If the 
class has to wait for a second payment, shouldn’t the attorneys and class representative 
be treated equally? 

9. Why do uncashed checks go the Department of Unclaimed Property rather than the 
State of California Unclaimed Wages Fund?  

10. The notice to class members should follow the form provided at the Federal Judicial 
Center’s class action notices page.  It should be written in plain English.  In places, e.g. 
the answer to question 1, it is not.  Indeed, throughout the notice, the reliance on 
“defined terms” makes it difficult for a lay reader to follow. 

11. Should there be a Spanish language version of the class notice?  
12. The first bullet under “Your Estimated Payment Information” on page 1 of the Notice is 

distracting to the lay reader.  That information should be included (in plainer English) in 
the body of the notice – not in that bullet point. 

13. Where the notice informs the employee of the amount he or she will get, it should 
immediately describe (in plain English) the release and any other consideration moving 
from the putative class member to defendant, as well as (in plain English) the possible 
tax liability of the recipient of the money. 

 
 
Please note, the Court will not give tentative approval to payment of (i) $10,000 to the named 
plaintiff or (ii) $ 70,000 as attorney fees, or (iii) a specific amount of actual costs.  The amount of 
these payments will be considered at the final approval hearing 
 

  

 6.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear.   
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 7.  TIME:  8:30   CASE#: MSC15-00867 
CASE NAME: ZAVALA VS. CARLTON SENIOR LIVI 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS FEES,COSTS, 
ENHANCEMENTS FILED BY MARICELA ZAVALA 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

 8.  TIME:  8:30   CASE#: MSC15-00867 
CASE NAME: ZAVALA VS. CARLTON SENIOR LIVI 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS SETTLEMENT SET 
BY COURT ON 8-4-16 
* TENTATIVE RULING: * 
 
 
The parties are to appear. 

  

 9.  TIME:  8:30   CASE#: MSL15-03193 
CASE NAME: CAPITAL ONE VS. SOLTYS 
HEARING ON MOTION TO/FOR ENTER JUDGMENT PURSUANT TO STIP FILED 
BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 The motion is unopposed and appears meritorious.  It is, therefore, granted. 

  

10.  TIME:  8:30   CASE#: MSL16-01045 
CASE NAME: PORTFOLIO RECOVERY VS CLARKE 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY PORTFOLIO 
RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
There is no proof of service in the file showing that defendant received notice of the motion for 
entry of judgment or a copy of the memorandum in support of that motion.  
Therefore, the motion is denied. 
 
If plaintiff did serve defendant, it should give notice that it wishes to contest the tentative ruling in 
the usual way (including notice to defendant) and bring a copy of the proof of service to the 
hearing. 
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11.  TIME:  9:00   CASE#: MSL16-01500 
CASE NAME: AMERICAN EXPRESS VS. NGUYEN 
HEARING ON MOTION TO/FOR DEEM MATTERS ADMITTED AND FOR MONETARY 
SANCTIONS, FILED BY AMERICAN EXPRESS BANK, FSB 
* TENTATIVE RULING: * 
 
There is no proof of service in the file showing that defendant received notice of the motion to 
deem matters admitted or a copy of the memorandum in support of that motion.  
Therefore, the motion is denied. 
 
If plaintiff did serve defendant, it should give notice that it wishes to contest the tentative ruling in 
the usual way (including notice to defendant) and bring a copy of the proof of service to the 
hearing. 
 

  

12.  TIME:  1:30   CASE#: MSC14-00598 
CASE NAME: PANG VS. MERITAGE HOMES OF CAL 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The parties who have not yet settled are to appear in person.  Trial counsel should be present. 
 
According to Plaintiffs, Petersen Dean Commercial, Inc. and Insight Glass, Inc. have not yet 
settled.  (Petersen Dean has told the clerk of Department 17 that it has settled.)   
 
However, neither plaintiffs nor Insight (nor Petersen Dean) have complied with the Court’s Issue 
Conference Order.  They must be prepared to explain why they have violated the Court’s order 
and how quickly they are prepared to remedy that.  If Petersen Dean has settled, it need not 
appear. 
 

                                                              ADD ON 

13.  TIME:  8:40   CASE#: MSC12-02268 
CASE NAME: ABELLA VS SIGNATURE 
HEARING ON MOTION TO/FOR ENTER JUDGMENT PURS. TO TERMS OF STIP. 
SETTLEMENT FILED BY ABELLA OWNER'S ASSOCIATION 
* TENTATIVE RULING: * 
 
The motion is denied.  Plaintiff’s counsel acknowledges that “I requested a deadline for the 
settlement agreement” but did not obtain it.  He also acknowledges that the due date for 
payment was to be calculated from the date of signing, not the date of agreement in principle.  
Had he wished otherwise, he should have insisted on agreement otherwise.  Further, each side 
blames the other for not having completed the written agreement by now. Neither seems 
blameless.   Under these circumstances, the Court will not impose terms that were neither part 
of the term sheet nor, apparently, negotiated. 
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Thus, it appears that these parties have no settlement.  The trial is set for January 17, 2017 and 
a review of the dockets suggests that neither side has complied with the Court’s Issue 
Conference Order.  Thus, at the issue conference, the parties should be prepared to address 
the following.   
 
Defendants have not filed Issue Conference Statements (and related documents) as required by 
the Court’s prior orders.  Thus, the Court will consider issuing an Order to Show Cause why 
defendants should not be subject to sanctions, including witness preclusion and or issue 
preclusion orders for failing to comply with the Court’s Issue Conference Order.  
 
The Court notes that plaintiff’s Issue Conference Statement is also incomplete – particularly with 
respect to these defendants.  Thus, the Court will consider issuing an Order to Show Cause with 
respect to appropriate sanctions. 
 
The Court is aware that a motion to continue the trial is set for December 16, 2016.  It will take 
up that motion prior to addressing any other matter at the issue conference. 
 

 

14.  TIME:  8:40   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR ORDER DETERMINING GFS FILED BY MENDONSA 
DRYWALL, INC 
* TENTATIVE RULING: * 
 
The unopposed motion of Mendonsa Drywall, Inc. for an Order Determining that its settlement 
with plaintiffs and with defendant Pulte Home Corp. was entered into in good faith is granted. 

 

15.  TIME:  8:40   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY 10X 
TECHNOLOGIES, INC., SERGE SAXONOV, KEVIN NESS, BENJAMIN HINDSON 
* TENTATIVE RULING: * 
 
The motion is off-calendar. The parties have advised the Court that the parties have resolved 
the matter. 
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 16.  TIME:  8:40   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
HEARING ON MOTION TO/FOR COMPEL DEPO TESTIMONY OF DR. SERGE 
SAXONOV FILED BY BIO-RAD LABOATORIES, INC, BIO-RAD QL, INC. 
* TENTATIVE RULING: * 
 
The motion is off-calendar. The parties have advised the Court that the parties have resolved 
the matter. 

 

17.  TIME:  8:40   CASE#: MSC15-00963 
CASE NAME: ELSKEN VS L'OCCITANE, INC. 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS STLMT, 
CERTIFICATION FILED BY CATHERINE ELSKEN 
* TENTATIVE RULING: * 
 
The parties are to appear.  The Court has the following preliminary concerns.  
 

1. Why does the settlement agreement permit an alternate cy pres designee? 
2. The motion does not include the legal and factual basis for each claim.  Kullar v. Foot 

Locker Retail, Inc. (2008) 168 Cal.App.4th 116; Munoz v. BCI Coca-Cola Bottling Co. of 
Los Angeles (2010) 186 Cal.App.4th 399. 

3. The motion does not include a reasonable estimate of the nature and amount of 
recovery that each class member could have obtained if plaintiff prevailed. 

4. The motion includes only enough data to calculate an average payment to putative class 
members; not the range of payments. 

5. There is nothing to justify the very large “service” payment to the named class member.  
At a minimum, a declaration from Ms. Elsken, itemizing the hours she spent on this 
matter will be required. 

6. Why is the definition of “released parties” so broad?  It is impossible to tell who is a 
“released party;” e.g. who is a “past or…future shareholder;” who is a “consultant” or a 
“non-profit entity…controlled by, or...under common control with” defendant? 

7. The notice to class members should follow the form provided at the Federal Judicial 
Center’s class action notices page.  It should be written in plain English. 

8. Should there be a Spanish language version of the class notice.  
9. The amount to be paid to each employee is buried on page 2 of the notice – in small 

print and surrounded by “legal language.”  That is not satisfactory. 
10. Where the notice informs the employee of the amount he or she will get, it should 

immediately describe (in plain English) the release and any other consideration moving 
from the putative class member to defendant, as well as (in plain English) the possible 
tax liability of the recipient of the money. 

11. The parties have not provided a proposed form of order.   
12. The schedule seems a bit tight considering there may be a need to re-mail some of the 

notices.   
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Please note, the Court will not give tentative approval to payment of (i) $15,000 to the named 
plaintiff or (ii) $264,735 as attorney fees, or (iii) a specific amount of actual costs.  The amount 
of these payments will be considered at the final approval hearing. 

 

18.  TIME:  8:40   CASE#: MSC15-00963 
CASE NAME: ELSKEN VS L'OCCITANE, INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 

 

 19.  TIME:  8:40   CASE#: MSC15-02068 
CASE NAME: RAUL GARCIA VS. RKJD INVESTMEN 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLS. ACT. 
STLMNT. FILED BY RAUL GARCIA 
* TENTATIVE RULING: * 
 
The parties are to appear.  The Court has the following preliminary concerns.  
 

1) The notice to the class is not written in plain English.  It is turgid and not designed to be 
intelligible to non-lawyers.  It will have to be re-written. 

2) Should there be a Spanish language version of the class notice? 
3) The amount to be paid to each employee is buried on page 3 of the notice – in small 

print and surrounded by “legal language.”  That is not satisfactory. 
4) Where the notice informs the employee of the amount he or she will get, it should 

immediately describe (in plain English) the release and any other consideration moving 
from the putative class member to defendant, as well as (in plain English) the possible 
tax liability of the recipient of the money. 

5) The notice does not tell the putative class members that Mr. Garcia is getting $6,000 for 
settling a separate claim.  Was that claim asserted in this action? If so, why is it not 
included in the notice? 

6) The motion does not explain what the potential recovery was on the “derivative claims.”  
What could that have added to the $415,000? 

7) Why is a 1542 release needed as to the putative class members? 
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8) Why do uncashed checks “escheat to the state in the Class Member’s name” rather than 
go to the State of California Unclaimed Wages Fund? 

9) Please bring to the hearing a one page proposed schedule of events to occur between 
preliminary approval and final approval. 

 

 

 20.  TIME:  8:40   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY METROPOLITAN WATER DISTRICT OF SOUTHERN 
* TENTATIVE RULING: * 
 

Before the Court is defendant Metropolitan Water District of Southern California’s (“MWD”) 
demurrer (the “Demurrer”) to the second amended complaint (the “2AC”) brought by plaintiffs 
Central Delta Water Agency and County of San Joaquin (“Plaintiffs”). 

The Demurrer contends that as against MWD, the first, fourth, fifth, and sixth causes of action 
pled in the 2AC must fail. The Court notes that the second and third causes of action pled in the 
2AC are not pled against MWD. 

With respect to the fifth and sixth causes of action, the Demurrer is sustained without leave to 
amend. Both specific performance and an injunction are remedies. They are not causes of 
action. As a result, the Court does not grant leave to amend with respect to any purported cause 
of action for an injunction or for specific performance. 

With respect to the remaining causes of action, the crux of the Demurrer is simple. MWD says 
the contract between the parties – the Protest Dismissal and Settlement Agreement (“PDSA”) – 
terminated automatically when the relevant water rights applications were canceled.  

Plaintiffs allege that “Plaintiffs do not concede that the cancellation of the subject water right 
permit applications terminated the PDSA/PDSA2.”  (2AC ¶ 43.) (The Court notes that allegation 
is not incorporated into the first cause of action.)   

Similarly, in their memorandum in opposition to the demurrer, Plaintiffs say “Even if the Court 
were to take judicial notice of the State Water Resources Control Board…order cancelling 
certain of DWP’s water right applications, the cancellation of those applications does not 
establish that the contracts were terminated,….Cancellation of four water right applications, 
does not, for purposes of this demurrer, equal ‘the termination of all water right permits for 
Project water diversion and storage…’ as set forth in Exhibit A to the SAC at section 12.18, or 
abandonment of the Project.” (Plaintiffs’ Memo in Opp., pp. 5-6.) In their memorandum, Plaintiffs 
hint that some work requiring remediation may have begun. However, that does not appear in 
the 2AC. 

MWD appears to have a strong position.  The question is whether it can be sustained, to the 
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extent it asks, on demurrer. It appears that the purchase and sale, pursuant to the PSA, did not 
close until after the water right applications identified in the PDSA and PDSA2 had been 
canceled. (E.g., 2AC ¶ 18; § 10.6, and specifically § 10.6(a) (found on page 12 of the PSA); 
PSA Schedules 10.6(a)-1 and 10.6(a)-2.)  If cancelation of those water right applications is 
sufficient to terminate the PDSA and PDSA2, then MWD’s position is correct; the agreements 
terminated and there was no remaining obligation to enforce. 

However, the termination clause, which is found in section 12.18, on page 32 of the PDSA, 
says:  

This Agreement shall terminate upon the later of the following: the termination or 
abandonment of all water right permits for Project water diversion and storage on 
the Reservoir Islands; the restoration of all reservoir lands to farmland or habitat 
as per the Reclamation Plan; resolution of all remaining claims against the 
CDWA Security Fund; and return of any remaining cash deposit to Delta 
Wetlands in accordance with paragraph 8.8 of this Agreement. 

So, if Plaintiffs are able to allege facts that show the agreements were not terminated by the 
cancelation of the water rights applications, but that a later act controlled, then a demurrer will 
not lie.  

Accordingly, the Court will give Plaintiffs an opportunity to amend, and file a Third Amended 
Complaint to allege facts that, if proved, would establish that the cancelation of the water right 
applications did not effectuate a cancelation of the PDSA and PDSA2. Any Third Amended 
Complaint shall be served and filed on or before January 23, 2017. If voluminous exhibits are to 
be attached to such a pleading, they shall be e-filed in parts as “Exhibit A.1,” “Exhibit A.2” and 
so forth, so that all the exhibits are available to the Court and the parties on File & Serve 
Xpress. 

The Court denies Plaintiffs’ Request for Judicial Notice. An e-mail exchange does not fall within 
any of the provisions of Evidence Code §§ 451 or 452, and Evidence Code § 450 prohibits the 
Court’s taking judicial notice of a matter unless it is authorized or required by law. In any event, 
the e-mail exchange proffered by Plaintiffs was irrelevant to the Court’s disposition of the 
Demurrer, and that provides a separate and independent basis for declining to take judicial 
notice of them. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 575.  

The Court denies MWD’s Request for Judicial Notice. None of the material sought to be 
judicially noticed was relevant to the disposition of the Demurrer. The Court concludes that the 
water rights applications were canceled on the basis of the allegations of the 2AC and its 
attached and incorporated exhibits (specifically, ¶ 18 and the other material cited above), not on 
the basis of the July 18 Order. As a result, the July 18 Order is superfluous and the Court did 
not consider it in connection with ruling on the Demurrer. The other material is likewise 
superfluous. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 575. 
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21.  TIME:  8:40   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY SEMITROPIC WATER STORAGE DISTRICT 
* TENTATIVE RULING: * 
 

Before the Court is defendant Semitropic Water Storage District’s (“Semitropic”) demurrer (the 
“Demurrer”) to the second amended complaint (the “2AC”) brought by plaintiffs Central Delta 
Water Agency and County of San Joaquin (“Plaintiffs”). 

As against Semitropic, the 2AC alleges two causes of action: the fourth (for declaratory relief) 
and the sixth (for injunctive relief). 

With respect to the sixth cause of action, the Demurrer is sustained without leave to amend. An 
injunction is a remedy. It is not a cause of action. As a result, the Court does not grant leave to 
amend with respect to any purported cause of action for an injunction. 

With respect to the remaining cause of action, the crux of the Demurrer is simple. Semitropic 
says the contract between the parties – the Protest Dismissal and Settlement Agreement 
(“PDSA”) – terminated automatically when the relevant water rights applications were canceled.  

Plaintiffs allege that “Plaintiffs do not concede that the cancellation of the subject water right 
permit applications terminated the PDSA/PDSA2.”  (2AC ¶ 43.)  

Similarly, in their memorandum in opposition to the demurrer, Plaintiffs say “Even if the Court 
were to take judicial notice of the State Water Resources Control Board…order cancelling 
certain of DWP’s water right applications, the cancellation of those applications does not 
establish that the contracts were terminated,….Cancellation of four water right applications, 
does not, for purposes of this demurrer, equal ‘the termination of all water right permits for 
Project water diversion and storage…’ as set forth in Exhibit A to the SAC at section 12.18, or 
abandonment of the Project.” (Plaintiffs’ Memo in Opp., pp. 5-6.) In their memorandum, Plaintiffs 
hint that some work requiring remediation may have begun. However, that does not appear in 
the 2AC. 

Semitropic appears to have a strong position.  The question is whether it can be sustained, to 
the extent it asks, on demurrer. It appears that the purchase and sale, pursuant to the PSA, did 
not close until after the water right applications identified in the PDSA and PDSA2 had been 
canceled. (E.g., 2AC ¶ 18; § 10.6, and specifically § 10.6(a) (found on page 12 of the PSA); 
PSA Schedules 10.6(a)-1 and 10.6(a)-2.)  If cancelation of those water right applications is 
sufficient to terminate the PDSA and PDSA2, then Semitropic’s position is correct; the 
agreements terminated and there was no remaining obligation to enforce. 

However, the termination clause, which is found in section 12.18, on page 32 of the PDSA, 
says:  

This Agreement shall terminate upon the later of the following: the termination or 
abandonment of all water right permits for Project water diversion and storage on 
the Reservoir Islands; the restoration of all reservoir lands to farmland or habitat 
as per the Reclamation Plan; resolution of all remaining claims against the 
CDWA Security Fund; and return of any remaining cash deposit to Delta 
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Wetlands in accordance with paragraph 8.8 of this Agreement. 

So, if Plaintiffs are able to allege facts that show the agreements were not terminated by the 
cancelation of the water rights applications, but that a later act controlled, then a demurrer will 
not lie.  

Accordingly, the Court will give Plaintiffs an opportunity to amend, and file a Third Amended 
Complaint to allege facts that, if proved, would establish that the cancelation of the water right 
applications did not effectuate a cancelation of the PDSA and PDSA2. Any Third Amended 
Complaint shall be served and filed on or before January 23, 2017. If voluminous exhibits are to 
be attached to such a pleading, they shall be e-filed in parts as “Exhibit A.1,” “Exhibit A.2” and 
so forth, so that all the exhibits are available to the Court and the parties on File & Serve 
Xpress. 

The Court denies Plaintiffs’ Request for Judicial Notice. An e-mail exchange does not fall within 
any of the provisions of Evidence Code §§ 451 or 452, and Evidence Code § 450 prohibits the 
Court’s taking judicial notice of a matter unless it is authorized or required by law. In any event, 
the e-mail exchange proffered by Plaintiffs was irrelevant to the Court’s disposition of the 
Demurrer, and that provides a separate and independent basis for declining to take judicial 
notice of them. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 575.  

The Court denies Semitropic’s Request for Judicial Notice. The Court concludes that the water 
rights applications were canceled on the basis of the allegations of the 2AC and its attached and 
incorporated exhibits (specifically, ¶ 18 and the other material cited above), not on the basis of 
the July 18 Order. As a result, the July 18 Order is superfluous and the Court did not consider it 
in connection with ruling on the Demurrer. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 
575. 

 

22.  TIME:  8:40   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY DELTA WETLANDS PROPERTIES 
* TENTATIVE RULING: * 
 

Before the Court is defendant Delta Wetlands Properties’ (“DWP”) demurrer (the “Demurrer”) to 
the second amended complaint (the “2AC”) brought by plaintiffs Central Delta Water Agency 
and County of San Joaquin (“Plaintiffs”). 

The Demurrer contends that as against DWP, the second, third, fourth, fifth, and sixth causes of 
action pled in the 2AC must fail. The Court notes that the first cause of action pled in the 2AC is 
not pled against DWP. 

With respect to the fifth and sixth causes of action, the Demurrer is sustained without leave to 
amend. Both specific performance and an injunction are remedies. They are not causes of 
action. As a result, the Court does not grant leave to amend with respect to any purported cause 
of action for an injunction or for specific performance. 

With respect to the remaining causes of action, the crux of the Demurrer is simple. DWP says 
the contract between the parties – the Protest Dismissal and Settlement Agreement (“PDSA”) – 
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terminated automatically when the relevant water rights applications were canceled.  

Plaintiffs allege that “Plaintiffs do not concede that the cancellation of the subject water right 
permit applications terminated the PDSA/PDSA2.”  (2AC ¶ 43.) (The Court notes that allegation 
is not incorporated into the second cause of action.)   

Similarly, in their memorandum in opposition to the demurrer, Plaintiffs say “Even if the Court 
were to take judicial notice of the State Water Resources Control Board…order cancelling 
certain of DWP’s water right applications, the cancellation of those applications does not 
establish that the contracts were terminated,….Cancellation of four water right applications, 
does not, for purposes of this demurrer, equal ‘the termination of all water right permits for 
Project water diversion and storage…’ as set forth in Exhibit A to the SAC at section 12.18, or 
abandonment of the Project.” (Plaintiffs’ Memo in Opp., pp. 5-6.) In their memorandum, Plaintiffs 
hint that some work requiring remediation may have begun. However, that does not appear in 
the 2AC. 

DWP appears to have a strong position.  The question is whether it can be sustained, to the 
extent it asks, on demurrer. It appears that the purchase and sale, pursuant to the PSA, did not 
close until after the water right applications identified in the PDSA and PDSA2 had been 
canceled. (E.g., 2AC ¶ 18; § 10.6, and specifically § 10.6(a) (found on page 12 of the PSA); 
PSA Schedules 10.6(a)-1 and 10.6(a)-2.)  If cancelation of those water right applications is 
sufficient to terminate the PDSA and PDSA2, then DWP’s position is correct; the agreements 
terminated and there was no remaining obligation to enforce. 

However, the termination clause, which is found in section 12.18, on page 32 of the PDSA, 
says:  

This Agreement shall terminate upon the later of the following: the termination or 
abandonment of all water right permits for Project water diversion and storage on 
the Reservoir Islands; the restoration of all reservoir lands to farmland or habitat 
as per the Reclamation Plan; resolution of all remaining claims against the 
CDWA Security Fund; and return of any remaining cash deposit to Delta 
Wetlands in accordance with paragraph 8.8 of this Agreement. 

So, if Plaintiffs are able to allege facts that show the agreements were not terminated by the 
cancelation of the water rights applications, but that a later act controlled, then a demurrer will 
not lie.  

Accordingly, the Court will give Plaintiffs an opportunity to amend, and file a Third Amended 
Complaint to allege facts that, if proved, would establish that the cancelation of the water right 
applications did not effectuate a cancelation of the PDSA and PDSA2. Any Third Amended 
Complaint shall be served and filed on or before January 23, 2017. If voluminous exhibits are to 
be attached to such a pleading, they shall be e-filed in parts as “Exhibit A.1,” “Exhibit A.2” and 
so forth, so that all the exhibits are available to the Court and the parties on File & Serve 
Xpress. 

The Court denies Plaintiffs’ Request for Judicial Notice. An e-mail exchange does not fall within 
any of the provisions of Evidence Code §§ 451 or 452, and Evidence Code § 450 prohibits the 
Court’s taking judicial notice of a matter unless it is authorized or required by law. In any event, 
the e-mail exchange proffered by Plaintiffs was irrelevant to the Court’s disposition of the 
Demurrer, and that provides a separate and independent basis for declining to take judicial 
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notice of them. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 575.  

The Court denies DWP’s Request for Judicial Notice. The Court concludes that the water rights 
applications were canceled on the basis of the allegations of the 2AC and its attached and 
incorporated exhibits (specifically, ¶ 18 and the other material cited above), not on the basis of 
the July 18 Order. As a result, the July 18 Order is superfluous and the Court did not consider it 
in connection with ruling on the Demurrer. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 
575. 

 

23.  TIME:  8:40   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CENTRAL DELTA 
WATER AGENCY FILED BY RECLAMATION DISTRICT 756, RECLAMATION 
* TENTATIVE RULING: * 
 

Before the Court is defendant Reclamation District 756, Reclamation District 2025, Reclamation 
District 2026, and Reclamation District 2028’s (“Reclamation”) demurrer (the “Demurrer”) to the 
second amended complaint (the “2AC”) brought by plaintiffs Central Delta Water Agency and 
County of San Joaquin (“Plaintiffs”). 

As against Reclamation, the 2AC alleges two causes of action: the fourth (for declaratory relief) 
and the sixth (for injunctive relief). 

With respect to the sixth cause of action, the Demurrer is sustained without leave to amend. An 
injunction is a remedy. It is not a cause of action. As a result, the Court does not grant leave to 
amend with respect to any purported cause of action for an injunction. 

With respect to the remaining cause of action, the crux of the Demurrer is simple. Reclamation 
says the contract between the parties – the Protest Dismissal and Settlement Agreement 
(“PDSA”) – terminated automatically when the relevant water rights applications were canceled.  

Plaintiffs allege that “Plaintiffs do not concede that the cancellation of the subject water right 
permit applications terminated the PDSA/PDSA2.”  (2AC ¶ 43.)  

Similarly, in their memorandum in opposition to the demurrer, Plaintiffs say “Even if the Court 
were to take judicial notice of the State Water Resources Control Board…order cancelling 
certain of DWP’s water right applications, the cancellation of those applications does not 
establish that the contracts were terminated,….Cancellation of four water right applications, 
does not, for purposes of this demurrer, equal ‘the termination of all water right permits for 
Project water diversion and storage…’ as set forth in Exhibit A to the SAC at section 12.18, or 
abandonment of the Project.” (Plaintiffs’ Memo in Opp., pp. 5-6.) In their memorandum, Plaintiffs 
hint that some work requiring remediation may have begun. However, that does not appear in 
the 2AC. 

Reclamation appears to have a strong position.  The question is whether it can be sustained, to 
the extent it asks, on demurrer. It appears that the purchase and sale, pursuant to the PSA, did 
not close until after the water right applications identified in the PDSA and PDSA2 had been 
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canceled. (E.g., 2AC ¶ 18; § 10.6, and specifically § 10.6(a) (found on page 12 of the PSA); 
PSA Schedules 10.6(a)-1 and 10.6(a)-2.)  If cancelation of those water right applications is 
sufficient to terminate the PDSA and PDSA2, then Reclamation’s position is correct; the 
agreements terminated and there was no remaining obligation to enforce. 

However, the termination clause, which is found in section 12.18, on page 32 of the PDSA, 
says:  

This Agreement shall terminate upon the later of the following: the termination or 
abandonment of all water right permits for Project water diversion and storage on 
the Reservoir Islands; the restoration of all reservoir lands to farmland or habitat 
as per the Reclamation Plan; resolution of all remaining claims against the 
CDWA Security Fund; and return of any remaining cash deposit to Delta 
Wetlands in accordance with paragraph 8.8 of this Agreement. 

So, if Plaintiffs are able to allege facts that show the agreements were not terminated by the 
cancelation of the water rights applications, but that a later act controlled, then a demurrer will 
not lie.  

Accordingly, the Court will give Plaintiffs an opportunity to amend, and file a Third Amended 
Complaint to allege facts that, if proved, would establish that the cancelation of the water right 
applications did not effectuate a cancelation of the PDSA and PDSA2. Any Third Amended 
Complaint shall be served and filed on or before January 23, 2017. If voluminous exhibits are to 
be attached to such a pleading, they shall be e-filed in parts as “Exhibit A.1,” “Exhibit A.2” and 
so forth, so that all the exhibits are available to the Court and the parties on File & Serve 
Xpress. 

The Court denies Plaintiffs’ Request for Judicial Notice. An e-mail exchange does not fall within 
any of the provisions of Evidence Code §§ 451 or 452, and Evidence Code § 450 prohibits the 
Court’s taking judicial notice of a matter unless it is authorized or required by law. In any event, 
the e-mail exchange proffered by Plaintiffs was irrelevant to the Court’s disposition of the 
Demurrer, and that provides a separate and independent basis for declining to take judicial 
notice of them. Aquila v. Super. Ct. (2007) 148 Cal.App.4th 556, 569, 575.  

 

 

24.  TIME:  8:40   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear.  If no one contests the tentative ruling, they may appear by CourtCall. 
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25.  TIME:  8:40   CASE#: MSC16-01694 
CASE NAME: LALLY VS MALLAH 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The case management conference is vacated and off-calendar. 

 

26.  TIME:  8:40   CASE#: MSL06-01223 
CASE NAME: FIRESIDE BANK VS. BROWN 
HEARING ON MOTION TO/FOR TO VACATE JUDGMENT FILED BY ANTHONY 
BROWN 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice. There is no proof of service in the file indicating that Mr. 
Brown has served his motion on Fireside Bank. In addition, while the motion cites Code of Civil 
Procedure § 663, it does not identify any facts that would allow the Court to conclude that § 663 
applies here. 

 


